Case No. 02-29149 CA 11


IN THE CIRCUIT COURT FOR THE 
11th JUDICIAL CIRCUIT IN AND FOR
MIAMI‑DADE COUNTY, FLORIDA
General Jurisdiction Division

Case No.  02-29149 CA 11

GAUMUR, e.h.f., an 

Icelandic corporation

Plaintiff,

vs.

JON GERALD SULLENBERGER, individually, 

and NEW VIKING, INC., a Delaware corporation,

Defendants.

_________________________________________/

DEFENDANTS' CHRONOLOGY CONCERNING MOTION TO COMPEL
FOLLOWING RECEIPT OF TWO INADEQUATE AFFIDAVITS

Defendants, Jon Gerald Sullenberger and New Viking ("Defendants"), hereby submit the following Chronology concerning the discovery motion which is specially set for hearing on June 5, 2003:

Introduction


Plaintiff has changed its story about the existence of documents responsive to the request for production of documents.  Plaintiff and its counsel have flip-flopped on representations made in affidavits, memoranda and representations to the Court.  The following chronology outlines the troubled history:
CHRONOLOGY
April 11, 2003:
Court orders Gaumur to submit an affidavit explaining why certain documents were not produced and why Gaumur claims to not have access to responsive documents.

April 14, 2003:
At an evidentiary hearing, Plaintiff's counsel represented that the affidavit would be "forthcoming."

May 13, 2003: 
Defendants serve (by fax) a motion to compel the affidavit which was ordered more than a month earlier.  


May 15, 2003:
Defendants finally receive the Court-ordered affidavit.  After more than a month, Plaintiff submits an affidavit from its managing director, Kristin Johannesdottir.  In her affidavit, Ms. Johannesdottir represents that, "to the best of [her] knowledge," Gaumur is "not in possession of any other [responsive] documents" other than those "that have already been produced or objected to by Gaumur."


May 16, 2003:
Defendants serve (by fax) their post-affidavit motion to compel production of documents.  In the motion, Defendants explain that the affidavit is defective and inadequate because it contains a "to the best of my knowledge" qualifier.  The motion is also critical of the affidavit's failure to (1) indicate that the affiant has any personal knowledge of the documents in Plaintiff's possession; (2) show that she has reviewed Plaintiff's file; (3) evidence familiarity with the documents; and (4) explain how or why she reaches her conclusion.  Moreover, the motion points out that the affidavit appears to represent that Gaumur does have responsive documents but has withheld them under a privilege or another type of objection.  The motion also takes issue with both the boilerplate and specific objections which Plaintiff has asserted in response to the document request.

May 22, 2003, 9:00 a.m.:
Plaintiff hand delivers its 8-page written "objection" to Defendants' motion.  Claiming that Defendants "have foisted another frivolous motion upon this Court," and arguing that Defendants "will stop at nothing to ensure that the parties remain embroiled in pointless and costly motion practice,"  Plaintiff unequivocally represents (p. 2) that "all documents responsive to Defendants' first request for production of documents had been produced."  (emphasis supplied).

In the objection, Plaintiff again (pp. 4-5) confirmed its position:  "the bottom line remains that Gaumur has produced all responsive documents in its possession to Defendants."  (emphasis supplied).  The written objection argues (p. 5) that "Defendants seek to draw blood from a stone."


The written objection contains yet another representation about the purported non-existence of documents: "the Johannesdottir aff. is clear that no additional responsive documents exist, period."  (emphasis supplied).  For good measure, Plaintiff accuses Defendants of pursuing a "groundless" motion which is "nothing but a waste of the Court's time."

In the motion, Plaintiff represents (pp. 7-8) that a finding that its objections are "boilerplate" would "be ultimately beside the point" because "it does not change the fact that Gaumur has submitted an affidavit expressly stating that other than what has already been produced to Defendants, it has no further responsive documents."  (emphasis supplied).

May 22, 2003, 9:15 a.m.:
At a specially set hearing, Plaintiff's counsel represented to this Court that Plaintiff had no other responsive documents other than the exhibits it attached to the complaint.  Moreover, Plaintiff advised the Court there was no need to address any of its objections because, "other than what you've already got, there are no other responsive documents."  (emphasis supplied).  In order to obviate a lingering issue, this Court specifically ask Gaumur's counsel if there was a need to address the objections because, "since I'm correct, they're mooted by the documents having already been produced; is that correct, Mr. Sarafan?"  Mr. Sarafan confirmed that his understanding (presumably from Ms. Sullivan) is that there are no other responsive documents and no need to analyze the sufficiency of the objections.


Finding Ms. Johannesdottir's affidavit to be "at optimum best, ambiguous" and "insufficient and inadequate to serve the purposes for which it was originally directed to be filed," this Court required Plaintiff to provide a supplemental affidavit.  The Court required Plaintiff to submit an affidavit which, "at the very minimum," would include "some indication" about the "scope of the inquiry that was made" and "those things which were inclusive and those things which were exclusive."


May 26, 2003:
Ms. Johannesdottir signs a supplemental affidavit in purported compliance with the Court order.  Contrary to representations in her original affidavit, contrary to representations in Gaumur's written objection and contrary to representations of Plaintiff's counsel at numerous hearings, Ms. Johannesdottir disclosed for the first time, in her second affidavit, that Gaumur does, in fact, have responsive documents which have not yet been produced.  Ms. Johannesdottir says Gaumur is not producing the documents "upon the advice of its attorneys."


In the second affidavit, Ms. Johannesdottir says she searched Gaumur's records "several months ago" when she was preparing to file the lawsuit (which was filed in November 2002).  Apparently, Ms. Johannesdottir did not review Gaumur's files again after receiving Defendants' request for production of documents, nor did she review the files again when signing the first affidavit, nor did she review the files after this Court ordered Plaintiff to submit a supplemental affidavit about documents.  

The supplemental affidavit does not even suggest that Ms. Johannesdottir questioned her brother or father -- two of Gaumur's principals -- to see whether they have any documents or have access to documents.  Moreover, the supplemental affidavit makes representations only about documents "in Gaumur's files" and that "Gaumur" is not in possession of other responsive documents.  The supplemental affidavit, similar to the first affidavit, does not mention whether Gaumur or its principals have "control" or "custody" over responsive documents -- or whether they have even bothered to ask Baugur for responsive documents.

May 27, 2003:
After receiving Ms. Johannesdottir's supplemental affidavit (which finally revealed that additional responsive documents do, in fact, exist in Gaumur's possession), undersigned counsel decides to review all of the prior correspondence and hearing transcripts in order to see what other specific representations Gaumur has made about documents.   Defendants locate a transcript from an April 11, 2003 telephone hearing, in which Ms. Sullivan explains why she cannot produce documents produced or made by Icelandic police.  Specifically, Ms. Sullivan explains that, "I can't produce it because it's -- we've consulted with Icelandic counsel. We're not allowed to produce those transcripts." (emphasis supplied).


May 28, 2003:
Defendants serve their Motion to Compel Following Receipt of Two Inadequate Affidavits (which is the motion specially set for hearing on June 5, 2003).


June 2, 2003:

Defendants serve their Notice of Filing Supplemental Exhibits In Further Support of Their Motion to Compel Following Receipt of Two Inadequate Affidavits.  The exhibits relate to the close relationship between Gaumur's principals and Baugur and explain that Gaumur's three principals are considered insiders for purposes of trading in Baugur's shares.

June 3, 2003:

Plaintiff serves its "objection" to the motion.  Ignoring the all-important fact that the second affidavit concedes the existence of documents which Plaintiff repeatedly claimed did not exist, Ms. Sullivan accuses Defendants of "convolut[ing] the arguments," and "twist[ing] the facts."  Although it completely fails to respond to the distressing development that prior representations about documents have now been established to be false, Ms. Sullivan argues that Defendants have pursued a tactic of "smoke and mirrors" in order to improperly generate a "discovery quagmire." 

Ms. Sullivan apparently concedes that Ms. Johannesdottir did not search Gaumur's files in response to the document request or in connection with either the first or second affidavit.  Recognizing that the search was conducted in November 2002 or earlier, Ms. Sullivan casually explains that Gaumur's managing director "happens to have an excellent memory."  In this written objection, Ms. Sullivan suggests that Defendants are trying to compel Ms. Johannesdottir to question "every employee from the CEO to the cleaning lady about the existence of responsive documents."  Given that Plaintiff's CEO testified that Gaumur has only six employees, (hearing transcript, attached as Exhibit "A"), it is certainly not unreasonable to expect a corporation to ask six employees whether any of them has responsive documents. 


Ms. Sullivan's memorandum appears to make reference to even more responsive documents which have not yet been produced (other than those in response to category 15 and other than the documents provided by the Icelandic police).  Specifically, on page 4 of the memorandum, Ms. Sullivan makes reference to the existence of "privileged attorney-client 
communications" which "have come into existence or been unearthed since Gaumur filed its complaint" (in November 2002).
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Respectfully submitted,

AKERMAN SENTERFITT

Attorneys for Defendants

One Southeast Third Avenue  28th Floor

Miami, Florida 33131-1704

Phone: (305) 374-5600

Fax: (305) 374-5095

By:  

Jonathan Goodman, Esq.

Florida Bar No.: 371912
CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing was sent VIA FACSIMILE & U.S. MAIL to Judith Sullivan, Esq., Emmet, Marvin & Martin, LLP, 177 Madison Avenue, Morristown, NJ 07960 and Amanda Jason, Esq., Genovese Joblove & Battista, Bank of America Tower, 36th Floor, 100 S.E. 2nd Street, Miami, FL 33131 this _____​          day of  June, 2003.


Jonathan Goodman, Esq.
� Gaumur's additional responsive documents may well be subject to an attorney-client privilege objection or which can't be produced under Icelandic law.  However, Gaumur has repeatedly represented that no other responsive documents existed, including those which may or may not be protected by the attorney-client privilege.  Apparently, there are now three categories of responsive documents which have not been produced:  those referenced in Ms. Johannesdottir's supplemental affidavit (i.e., documents responsive to category 15 of the request), documents provided by Icelandic police and new documents which Gaumur now says are protected under the attorney-client privilege.  Thus, the Court must address the sufficiency of these objections -- a process Plaintiff claimed was unnecessary because it repeatedly represented to the Court that such documents did not exist.
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